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QUESTI ONS PRESENTED

1. Whether the district court correctly approved the
settlenment agreenent in a class action chall enging segregation in
M ssi ssippi’s system of higher education.

2. Whet her the district court correctly denied objecting
class nmenbers’ notion to opt out of the class at the settlenent
st age.

3. Whet her the district court correctly refused to allow
counsel for petitioner independently to seek attorney’'s fees when
the settl enent agreenent set aside an anount for attorney’s fees to

be shared by class counsel.
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OPI NI ONS BELOW
The opinion of the court of appeals (Pet. App. A3-A22) is
reported at 358 F.3d 356. The district court’s order and opinion
denying the notion to opt out of the class (Pet. App. A56-A67), its
order conditionally approving the settlenent agreenent (Pet. App.
Ad42-A51), and its order approving the settlenment agreenent and
entering final judgnent (Pet. App. A24-27) are unreported.
JURI SDI CTl ON
The judgnment of the court of appeals was entered on January
27, 2004. A petition for rehearing was deni ed on February 20, 2004

(Pet. App. A2). The petition for a wit of certiorari was filed on
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May 20, 2004. A notion for |leave to file an anended petition was
filed on June 30, 2004.' The jurisdiction of this Court is invoked
under 28 U.S.C. 1254(1).
STATEMENT

1. In 1975, a group of private individuals filed suit
agai nst the State of M ssissippi, the Governor of M ssissippi, and
the M ssissippi Board of Trustees of the Institutions of Hi gher
Learning (“Board”), seeking to conpel the desegregation of
M ssi ssi ppi’s systemof higher education.? Plaintiffs clainedthat

M ssissippi’s system violated, inter alia, the Equal Protection

Cl ause of the Fourteenth Amendnent and Title VI of the Cvil R ghts
Act of 1964, 42 U.S. C. 2000d et seq. The United States intervened
in support of plaintiffs. The district court certified a class of
“[a]l'l black citizens residing in Mssissippi * * * who have been,
are, or wll be discrimnated against on account of race in

recei ving equal educational opportunity and/or equal enploynent

! The notion for leave to file an anended petition was not
opposed and remai ns pendi ng. Accordingly, we address petitioner’s
contentions both in the original petition (Pet.) and in the
proposed anended petition (Arended Pet.).

2 That system conprises five historically white universities
and three historically black universities. The historically white
universities are the University of M ssissippi, Mssissippi State
University, Mssissippi University for Wnen, the University of
Sout hern M ssi ssippi, and Delta State University. The historically
bl ack uni versities are Jackson State University, M ssissippi Valley
State University, and Alcorn State University. Pet. App. A6 n.3.
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opportunity” in Mssissippi’s public universities. Pet. App. A5,
A6 & n. 2.

2. After a lengthy trial, the district court ruled in favor
of defendants, hol ding that defendants were di scharging their duty
to dismantle de jure segregation in the M ssissippi higher-
educati on system by adopting race-neutral policies in adm ssions
and other areas. Ayers v. Allain, 674 F. Supp. 1523 (N.D. M ss.
1987). The court of appeals affirned. 914 F.2d 676 (5th Gr.
1990) (en banc).

This Court vacated and renanded. United States v. Fordice,

505 U.S. 717 (1992). The Court rejected the lower courts’
concl usi on t hat defendants coul d di sestablish M ssissippi’s de jure
segregated system sinply by adopting race-neutral policies, and
instead held that defendants were obligated to “eradicate[]
policies and practices traceable to its prior de jure dual system
that continue to foster segregation.” Id. at 728. The Court
identified four, non-exclusive “remants” of the prior systemthat,
while facially neutral, were constitutionally suspect: “adm ssions
st andards, programduplication, institutional nm ssions assignnments,
and continued operation of all eight public universities.” 1d. at
733. The Court warned that “Mssissippi must justify these
policies or elimnate them” I bid. In conclusion, the Court
rejected the proposition that it should “order the upgradi ng of

[Mssissippi’s historically black universities] solely so that they



4
may be publicly financed, exclusively black enclaves by private
choi ce.” Id. at 743. The Court reasoned that “[t]he State
provi des these facilities for all its citizens and it has not net

its burden under Brown to take affirmative steps to dismantle its

prior de jure system when it perpetuates a separate, but ‘nore

equal’ one.” lbid.
3. After another lengthy trial, the district court ruled in
favor of plaintiffs and entered a renedial decree. Ayers v.

Fordice, 879 F. Supp. 1419 (N.D. Mss. 1995). In that decree, the
court adopted the Board s proposal for new, uniform adm ssions
standards, which remain in effect today. 1d. at 1477-1479, 1494.
Those standards base adm ssion not only on an applicant’s score on
the American Coll ege Test (ACT), but also on the applicant’s high
school grades. 1d. at 1477-1478. Moreover, an applicant who does
not neet those standards can gain adm ssion by participating in a
spring screening programor conpleting a sunmer renedi al program
Id. at 1478-1479. The court also required additional funding and
new academ c prograns at two of Mssissippi’s three historically
bl ack uni versities, Jackson State and Al corn State, but refused to
adopt the Board's proposal to nmerge the third historically black
university, Mssissippi Valley State, with Delta State. 1d. at
1492, 1494-1496.

The court of appeals affirmed in part, vacated in part, and

remanded. 111 F. 3d 1183 (5th Gr. 1997). The court |largely
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affirmed the district court’s adoption of the Board s proposed
adm ssi ons standards, but instructed the district court to nonitor
the effectiveness of the spring screening and sunmrer renedial
prograns and to consi der whether the use of ACT cutoffs in awarding
schol arshi ps should also be elimnated. Id. at 1193-1209. The
court |likew se substantially affirnmed the district court’s decision
to require additional funding and new academi c prograns at the
hi storically black universities, but ordered the district court to
require the Board to consider additional new progranms, and al so
I nstructed the district court to assess disparities in equipnent
fundi ng across universities. 1d. at 1209-1225.

This Court denied certiorari. 522 U S. 1084 (1998).

4. On remand, the district court issued a series of orders
on various subjects. The court ruled that it would no |onger
consider the nerger of Delta State and M ssissippi Valley State,
and instead directed the Board to consider new prograns at
M ssissippi Valley State. The court noted that the Board was no
| onger using ACT scores as the sole criterion in awarding
schol arshi ps, but ordered the Board to defend its new policy of
using ACT scores as one factor in its scholarship decisions.
Finally, the court concluded that the Board had conplied with its
remedi al obligations concerning Jackson State. By early 2001
therefore, nost of the outstanding issues in the litigation had

been resolved. The only renmaining issues were (i) further review
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of the wuniform adm ssions standards, the spring screening and
surmer renedial prograns, and the use of ACT scores in awarding
schol arships; (ii) investigation of new academ c prograns at
M ssissippi Valley State and Alcorn State; and (iii) assessnent of
equi pnent funding. Pet. App. A9-AlO.

5. On March 29, 2001, follow ng extensive negotiations, the
parti es reached a settlenent. The settlenent agreenent was si gned
by Congressman Bennie G Thonpson, who had been designated |ead
plaintiff by the district court; the Governor and Attorney Ceneral
of Mssissippi and the President of the Board; counsel for the
United States; counsel for the defendants; and all counsel for the
plaintiffs except counsel for petitioner. The agreenent provided
for the establishnent, enhancenent, and continuation of a variety

of academ c prograns at the historically black universities, at a

cost of nore than $245 nmillion over 17 years. The agreenent al so
authorized $75 mllion in capital i nprovenents at those
uni versities. The agreenment provided $6.25 million over ten years

I n additional financial aid for participants in the sunmer renedi al
program Further, the agreenent established a publicly funded
endownent, to consist of $70 mllion over a 14-year period, and a
privately funded endowrent, with a goal of $35 mllion over a
seven-year period, with the incone for the endowents to be used
for the recruitment of non-black students and for the academ c

prograns provided by the agreenent. Under that provision, upon
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mai nt ai ni ng a non-bl ack enrol |l ment of 10%for a three-year period,
each university is entitled to assune control over its share of the
princi pal of the endowrent, and thereafter to use the incone from
the endownent for any sound academ c purpose. Finally, the
agreenent set aside $2.5 nillion for all attorney’s fees and costs.
The agreenent obligated the Board to report annually to |ead
counsel for the plaintiffs and counsel for the United States
concerning the agreenment’s inplenentation, and required any
subsequent di spute concerning the agreenent to be submtted to the
district court. Pet. App. A255-A280.°3

6. a. The day after the settl enent was reached, a group of
99 class representatives and nenbers, represented by counsel for
petitioner, noved to opt out of the class. After a two-day
evidentiary hearing, the district court denied the notion. Pet.
App. A56- A67. The court noted that, because the original conplaint
sought only injunctive and declaratory relief, the class had been
certified under Federal Rule of Cvil Procedure 23(b)(2). 1d. at
A58- A59. Unlike nenbers of a Rule 23(b)(3) class, the court
continued, nenbers of a Rule 23(b)(2) class have no autonmatic right

to opt out. ld. at A59-A62. The court reasoned that it was

® In addition, the agreement settled a collateral dispute
concerning the Board's proposal to expand prograns at the
Uni versity of Southern M ssissippi’s Gulf Coast canpus. Pet. App.
A277. That dispute is currently before the Fifth Circuit and has
been stayed pending disposition of the instant petition. See id.
at Al.
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i nappropriate to all ow novants to opt out because the instant case
was a “pure Rule 23(b)(2) class action in which the clains alleged
and proved are clainms for which only classwide relief nmay be
granted.” 1d. at A62. The court proceeded to reject novants’
claimthat they were inadequately represented at the settlenent,
noting that neither novants nor their counsel had objected to the
designation of the | ead plaintiff or |ead counsel, id. at A63, and
addi ng that “the all egations of inadequate representation of class
menbers [were] wholly unsubstantiated,” id. at A65. The court
concluded by stating that “[t]here is no evidence in the record of
collusioninthe settlenent negotiations,” ibid., and that “[t] here
is no legal basis for the asserted right of each class nmenber to
directly participate in settlenent negotiations,” id. at A66.

b. A group of class representatives and nenbers also
objected to the proposed settlenent. After a three-day fairness
heari ng, the district court issued a prelimnary order

conditionally approving the settlenent agreenment. Pet. App. A42-

A51. Because the settlenment would cost M ssissippi over $400
mllion, the court requested evidence that the M ssissipp
Legi slature would agree to fund the settlenent. 1d. at A5O.

After the M ssissippi Legislature endorsed the proposed
settlenent, the district court issued an order approving the
settlenent and entering final judgnent. Pet. App. A24-A27. The

court recognized that the settlenment went further than the court-
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ordered renedial decree then in place. ld. at A25. The court
reasoned, however, that “[i]t is not illegal to do nore than that
required by the Constitution,” even if “[i]t does raise the

guestion of how the policynmakers of the State choose to allocate
the State’'s resources.” Ibid. The court concluded that, as a
result of the commtnents nmade in the settlenment, “the defendants
* * * gre in full conpliance with the law.” [d. at A27.

7. A group of class representatives and nenbers appeal ed
fromthe district court’s orders. The court of appeals affirned.
Pet. App. A3-A22.

a. Concerning the district court’s denial of appellants
nmotion to opt out of the class, the court of appeals reasoned that
menbers of a class certified under Rule 23(b)(2) were “[t]ypically”
allowed to opt out of the class only if the case was a “hybrid”
class action, in which individual nonetary relief was bei ng sought
in addition to classwde injunctive or declaratory relief. Pet.
App. A20. Because appellants had failed to denonstrate the
exi stence of distinct individual clains, the court concluded that
there was no basis for allow ng appellants to opt out of the class.
Id. at A21. Moreover, the court rejected appellants’ claimthat

they were entitled to opt out of the class under Erie Railroad Co.

v. Tonpkins, 304 U S. 64 (1938), because M ssissippi |aw provided
them with the right to proceed separately. Pet. App. A21. The

court reasoned that Erie was inapplicable because the court had
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federal -question, rather than diversity, jurisdiction, and added
that, even were it applicable, Erie would not affect the
application of a federal rule of civil procedure in federal court.
Ibid.

b. Concerning the district court’s approval of the
settl enment agreenent, the court of appeals reviewed the fairness
and adequacy of the settlenent under the six-factor test set out in

its earlier decision in Parker v. Anderson, 667 F.2d 1204 (5th Gr

1982). Pet. App. Al4. First, the court of appeals rejected
appel l ants” “vague assertions of collusion” in the settlenent
process, reasoning that the district court had found appellants’
all egations of collusion to be unsupported and that appellants
poi nted to no evidence that contradicted that finding. Id. at Al5.
Second, the court observed that the settlenment would reduce the
risks and burdens of <continued litigation and that ©prior
proceedi ngs in the case had “largely resol ved the controlling | egal
issues.” Ibid. Third, the court rejected appellants’ contentions
that the relief provided by the settlenent was i nadequate. 1d. at
Al5- A18. Wth regard to appellants’ claim that the settlenent
provi ded i nsufficient funding and new prograns for the historically
black universities, the court <concluded that *“[e]lach of
[a] ppell ants’ contentions has been addressed by prior court
rulings.” 1d. at Al16. Wth regard to appellants’ challenge to the

provision of the settlenment requiring the historically black
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uni versities to achi eve 10%non- bl ack enrol | nent before taking ful
control of their newy created endowrents, the court reasoned that
“[t]his provision will not encourage the historically black
universities to discrimnate in admtting students because the
current admi ssions standards are wuniform across the state-
university system” [d. at Al7. “lInstead,” the court noted, “the
ten-percent threshold wll provide the historically black
universities with alegitimte incentive to recruit and to attract
ot her-race students.” 1bid. The court concluded that “[r]ejection
of the settlenment and further litigation is unlikely to lead to
greater relief for the [plaintiff] class.” 1d. at Al8.

Fourth, the court of appeals reasoned that the nere fact that
cl ass nenbers opposed the settl enent was an i nsufficient basis for
rejecting it, and found that the record did not support appellants’
cl ai mt hat approxi mately 4000 cl ass nenbers opposed t he settl enent.
Pet. App. A18 & n.26. Fifth, the court determ ned that the class
was adequately represented during settlenent negotiations, noting
that “[a] ppell ants have not shown that any record evi dence supports
their inadequate-representation allegation.” Id. at A18-Al9.
Sixth, the court, citing various decisions from this Court,
concluded that it was not inappropriate for attorney’s fees to be
negoti ated at the sane tine as the rest of the settlenent. [d. at

A19- A20.
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C. Finally, the court of appeals rejected counsel for
petitioner’s contention that he was entitled to have his fee
determ ned separately, rather than according to the provision for
attorney’s fees in the settlenent agreement. Pet. App. A21-A22.
As a prelimnary matter, the court reasoned that counsel’s claim
was not ripe because the district court had not yet entered an
order distributing the allocated anbunt for attorney’ s fees anong
cl ass counsel. [1d. at A21. Moreover, the court noted t hat counsel
“provide[d] no authority for the proposition that he should be
allowed to file a subsequent claim for attorneys fees when the
di strict court has approved a settlenent that contains an agreenent
as to fees.” |bid. CGiting authority fromthis Court, the court of
appeal s reasoned that the “preferred view was that a claim for
attorney’s fees under the relevant fee-shifting provision, 42
U S. C 1988(b), was a claim possessed by the client, and could
therefore be settled by the client along wth the rest of the case.
lbid. *

ARGUMENT
The decision of the court of appeals is correct and does not

conflict wwth any decision of this Court or of another court of

4 O the four individuals listed on the petition for
certiorari, only one, Lillie B. Ayers, appears to have been |listed
as an appel l ant before the court of appeals, and therefore to be a
proper petitioner inthis Court. Conpare Pet. i with Pet. App. A3.
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appeals. The petition for a wit of certiorari should therefore be
deni ed.

1. Regarding the court of appeals’ affirmance of the
approval of the settlenent agreenent, petitioner does not contend
that the test applied by the court of appeals for evaluating the
fai rness and adequacy of the proposed settlenent conflicts with the
tests enployed by other courts. | nstead, petitioner challenges
several of the court of appeals’ subsidiary determ nations
concerning the fairness and adequacy of the settlenent. Further
review of those case-specific determ nations is not warranted.

a. Petitioner first contends (Pet. 22; Anended Pet. 10) that
the court of appeals’ determi nation that the relief provided by the
settlenment was adequate conflicts with this Court’s earlier

decision in United States v. Fordice, 505 U. S. 717 (1992), on the

ground that “this Court never said that [historically black
uni versities] cannot be nmade equal in appropriate circunstances”
(Amended Pet. 10). In Fordice, however, this Court did not hold
that it was either necessary or sufficient for historically black
universities to receive the sane | evel of funding as historically
white universities. To the contrary, the Court expressly rejected
the proposition that historically black universities should be
upgraded “solely so that they nay be publicly financed, exclusively
bl ack encl aves by private choice,” 505 U S. at 743, and instead

held that policies and practices traceable to a State's prior
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system of de jure segregation should be elimnated to the extent
they continue to have segregative effects and have no educati onal
justification, id. at 731. In affirmng the district court’s
approval of the settlenent agreenent, the court of appeal s reasoned
that “[r]ejection of the settlenent and further litigation is
unlikely to lead to greater relief for the [plaintiff] class,
particularly since nost of the relief sought by [a]ppellants has
been forecl osed by our 1997 decision in this case.” Pet. App. Al8.
The court of appeals concluded, noreover, that “the targeted
programmati ¢ enhancenents provided for in the agreenent are
intended to pronote desegregation at the historically black
universities.” lbid. Nothing in the court of appeals’ decisionis
inconsistent with this Court’s decision in Fordice.

b. In arelated vein, petitioner suggests (Pet. 22; Anmended
Pet. 10) that the court of appeals’ determnation that the relief
provided by the settlenent was adequate conflicts wth the
deci sions of other courts of appeals concerning “the educational
soundness of open adm ssion at [historically black universities].”
I n t he deci sion under review, however, the court of appeals did not
revisit the district court’s earlier decisionrequiring M ssissippi
to adopt a uniform adm ssions policy for all of its universities,
see Ayers v. Fordice, 879 F. Supp. 1419, 1477-1479, 1494 (N.D.
Mss. 1995), but instead nerely upheld the provision of the

settlenment requiring historically black universities to achieve 10%
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non- bl ack enrollment before taking full control of their newy
created endownrents. It did so on the ground that the provision
“Wwll not encourage the historically black wuniversities to
discrimnate in admtting students,” because those universities
“lack discretion to deny entry to those applicants who neet the
uniformcriteria.” Pet. App. Al7. Instead, the court concluded,
the provision “will provide the historically black universities
with a legitimate incentive to recruit and to attract [non-bl ack]
students.” |bid.

The portion of the court of appeals’ decision discussing that
provi si on does not conflict with the decisions fromother circuits
on which petitioner relies. In Knight v. Alabama, 14 F.3d 1534
(11th Gr. 1994), the court did not address adm ssions policies at
all, but instead held (in the portion of the opinion cited by
petitioner) that Al abanma’s allocation of |and-grant funds between
historically white and historically black wuniversities was

traceable to de jure segregation for purposes of Fordice. 1d. at

1546-1552. In Ceier v. Al exander, 801 F.2d 799 (6th G r. 1986),
the ~court upheld a consent decree requiring Tennessee's
prof essional schools to pre-enroll a specified nunber of black
under graduates for a five-year period. [|d. at 802-803, 810. Those
cases do not suggest that it is constitutionally inpermssible for

a State to create incentives for  historically segregated
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institutions torecruit nore diverse student bodies, wi thout in any
way altering the race-blind criteria for adm ssion.

C. Petitioner asserts (Pet. 38-40; Amended Pet. 30-32) that
the court of appeals erred by determning that the class was
adequately represented during settlenent negotiations. As a
prelimnary matter, the question of adequate representation
pertains not to the fairness and adequacy of the settlenent itself
for purposes of Federal Rule of Cvil Procedure 23(e), but rather
to the discrete requirenents for class certificationin Rule 23(a).

See Ancthem Prods., Inc. v. Wndsor, 521 U S. 591, 620-621 (1997).

In any event, petitioner provides no reason to disturb the | ower
courts’ determnation that the class was adequately represented.
The district court found that neither the objecting plaintiffs nor
their counsel had chall enged the designation of the | ead plaintiff
or | ead counsel, Pet. App. A63; that “the all egations of inadequate
representation of class nenbers [were] wholly unsubstantiated,” id.
at A65; and that “there [was] no evidence in the record of
collusion in the settlenent negotiations,” ibid. The court of
appeals affirnmed those findings, id. at Al5, Al9; noted that
counsel for petitioner had been kept inforned of the settlenent
negoti ations, id. at Al5; and added that “[the fact] [t] hat counsel
for the United States was personally involved in the settlenent
negoti ations gives us an additional reason to conclude that the

cl ass was adequately represented,” id. at A19 & n.29. Li ke the
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court of appeals’ other determ nations concerning the settlenent
agreenent, the court’s fact-bound determ nation that the class was
adequately represented thus does not nerit further review

2. Regardi ng the court of appeals’ affirnmance of the deni al
of the notion to opt out of the class, petitioner seem ngly does
not challenge the court of appeals’ holding that the objecting
cl ass menbers were not automatically entitled to opt out of a class
certified under Rule 23(b)(2). Instead, petitioner contends (Pet.
34-36; Anmended Pet. 19-27) only that the court of appeals should
have held that the objectors were entitled to opt out under Erie

Rail road Co. v. Tonpkins, 304 U S. 64 (1938), because M ssissipp

| aw provi ded themwith the right to proceed separately. It is true
that M ssissippi, unlike nost States, has no provision for class

actions in its courts. See, e.qd., USF&G Ins. Co. v. Walls, No.

2002-1 A- 00185- SCT, 2004 W. 1276971, at *5 (M ss. June 10, 2004).
As the court of appeals explained, however, Erie is inapplicable
here for the sinple reason that the district court exercised
federal -question, rather than diversity, jurisdiction over this
case. Pet. App. A21. Moreover, as the court of appeals also
noted, in applying Erie, this Court has never voided the
application of a federal rule of civil procedure in federal court
in the face of a directly conflicting state rule. Ibid.; see

Hanna v. Pluner, 380 U S. 460, 470 (1965). Petitioner cites no

authority for the novel proposition that class nenbers in federal
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cl ass actions nust be allowed to opt out whenever the [aw of the
forum State disfavors or does not recognize the class-action
mechani smfor state-court litigation. Accordingly, further review
on this claimis not warranted.?

3. Finally, regarding the court of appeals’ ruling on
attorney’s fees, petitioner renews the contention (Pet. 36-38
Amended Pet. 27-30) that counsel is entitled to have his fee
determ ned separately, rather than according to the provision for
attorney’s fees in the settlenent agreenent. As the court of
appeal s noted, however, counsel’s claimwas not ripe because the
district court had not yet entered an order distributing the
attorney’s fees allocated by the settlenent agreenent to class
counsel . Pet. App. A21. Moreover, as the court of appeals also
noted, this Court has indicated that a claimfor attorney’s fees
under 42 U.S.C. 1988(b) belongs to the client, and can therefore be
settled by the client together with the client’s substantive
cl ai ns. lbid.; see Evans v. Jeff D., 475 U S. 717, 730 & n.19
(1986). Petitioner cites no contrary authority suggesting that an
attorney is permtted to seek fees separately notw t hstandi ng the

exi stence of a fee provision in an otherwi se valid and binding

°> Petitioner also hints (Anmended Pet. 21) that Rule 23(b)(2),
as applied in this case, is invalid under the Rules Enabling Act,
28 U S.C 2072. Because petitioner failed to denonstrate the
exi stence of any distinct individual <clainms, however, the
application of Rule 23(b)(2) here cannot be said to “abridge
enl arge or nodify any substantive right.” 28 U S.C. 2072(b).
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settl enent agreenent. And to the extent that counsel for
petitioner is merely chall enging the all ocation anong cl ass counsel
of the attorney’'s fees provided by the settlenent agreenent
(Amrended Pet. 29), that fact-bound and unripe claim |I|ike
petitioner’s other clains, does not nmerit this Court’s review?®
CONCLUSI ON
The petition for a wit of certiorari should be denied.
Respectful ly subm tted.

PAUL D. CLEMENT
Acting Solicitor General

R ALEXANDER ACOSTA
Assi stant Attorney General

MARK L. GROSS
LI NDA F. THOME

Attorneys

SEPTEMBER 2004

® Petitioner also contends (Pet. 30; Anended Pet. 16) that

certiorari is warranted to determne “[w]hen and under what
circunstances” a reviewing court nust conduct an “independent
anal ysis” of the renmedy in a desegregation case under Title VI,
rather than the Equal Protection d ause. That claim fails,
however, because “the reach of Title VI's protection extends no
further than the Fourteenth Anendnent.” Fordice, 505 U S. at 732
n. 7.

Finally, petitioner asserts (Anended Pet. 32-34) that this
Court should grant certiorari to consider her challenge to the
provision of the settlenment agreenent resolving the collateral
di spute over the Board s proposal to expand prograns at the
University  of Southern Mssissippi'’s @lf Coast campus.
Petitioner, however, did not challenge that provision in the court
of appeals, and petitioner’s claimis therefore waived.



